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Climate variability, endemic to the vast water-short region of the western United
States, gave rise to three fundamental principles of the water law exemplified by the
Colorado doctrine of prior appropriation: (1) the public owns the water resource; (2) the
states may adopt laws for the allocation, use, and administration of the water; and (3)
actual beneficial use of the public’s unappropriated water creates a water right that is
subject to administration in order of priority vis-a-vis other water rights in times of short
supply. Federal law requires enforcement of federally reserved water rights (including
tribal rights) and interstate compacts and equitable apportionment water allocations.
The capacity of stream systems to sustain the economy and the natural environment
is dependent on enforcing a system of water rights that respects the interconnection of
tributary groundwater and surface water, and provides for instream flow water rights along
with more traditional water rights. Federal, state, and local governments have an on-going
fiduciary responsibility to the public for water resource decision-making that addresses
continued population growth in the face of erratic climate variation. Enforcement of the
beneficial use and anti-speculation principles of the water law is essential to meeting this
fiduciary duty.
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anti-speculation, beneficial use, and priority administration: the colorado example1

Any system of water law adopted by a state or nation will necessarily reflect the needs
and values of its populace and, most significantly, the supply of water available for use in
addressing those needs and values. The premise that birthed prior appropriation2 water law
is that water users in a water-scarce region, undergoing a population increase, must have
an actual and continuing “beneficial use”3 need in order to obtain and retain a share of the
public’s water resource.4
In his brilliant work analyzing the Colorado Constitution’s water provisions and
nineteenth century Colorado Supreme Court water opinions implementing them, Professor
David Schorr demonstrates that prior appropriation water law broke radically from riparian
water law in order to prevent moneyed land interests from monopolizing the scarce waters
of the arid American West through land ownership of stream banks, a characteristic of
riparian law.5 The premise of using only what you need subject to the prior established use
rights of others became institutionalized as a means for distributing water fairly to those
who could put it to use.
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As Professor Schorr explained:
Colorado was admitted as the thirty-eighth state of the Union in the centennial year of
1876. Article XVI of its new constitution contained four sections dealing with water
rights, under the heading of “Irrigation.” These constitutional provisions reveal a
“radical Lockean” scheme of acquisition based on use and limitations on the aggregation
of private property. Present were the by-now familiar rules allowing ditch easements
and providing for restraint of corporate power, as well as the priority principle, in what
was a decidedly supporting role. Most importantly, the constitution set out clearly for
the first time three central principles of the Colorado appropriation doctrine: public
ownership of the state’s surface waters, the beneficial use requirement, and the complete
abolishment of riparian privileges.6
Colorado’s Constitution spells out the framework for the public’s water resource ownership, the
creation of non-speculative, beneficial water use property rights in public and private users, and prior
appropriation water administration.7 Shortly after admission to the Union in 1876, the General Assembly
took an active role in formulating statutes implementing these constitutional principles.8
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Adjudication Statutes
The Colorado General Assembly began to adopt a series of adjudication acts designed to restrict water
appropriations to the needs of actual users soon after 1876. When the Territorial General Assembly enacted
its first water statute in 1861,9 it mentioned only one type of use: agriculture. In my view, this was due to
the essentially non-consumptive character of mining uses along streams in the mountains; hydraulic and
sluice-box mining were primarily non-consumptive in nature. Most of the water that was diverted for
mining returned to the mountain streams and flowed downstream onto the plains. Wherever it occurred
in the state, domestic use of water for drinking and stockwatering was incidentally consumptive, whereas
irrigation of cropland to feed the miners required recognition of a law that allocated and protected a
consumptive use share of the public’s water resource.10 By the early twentieth century, a rapidly growing
municipal and commercial economy was emerging out of farm land, requiring adjudication of all other
beneficial uses in order of their decreed priorities. Consequently, in 1903 the General Assembly enacted an
adjudication act applicable to all beneficial uses.11
The 188112 and 190313 statutes required district courts in counties throughout the state to issue
decrees awarding priority dates to those appropriators who had made actual, beneficial use of the state’s
water. Because junior appropriations often depend upon return flows from pre-existing uses, case law
arising under these adjudication acts required the courts to prevent senior appropriators from enlarging
their consumptive use to the detriment of decreed junior rights.14 The original intent of the appropriator
regarding the extent of the acreage to be irrigated governs the scope of the appropriation.15 Under the
189916 and 194317 acts, changes in the point of diversion, amount, use, or place of use required adjudication,
including protective conditions necessary to prevent injury to other water rights.18
In an 1883 case, the Colorado Supreme Court (Court) clearly articulated the fundamental beneficial
use principle of prior appropriation law which is that no one can “appropriate more water than was
necessary to irrigate his land; and that he could not divert water for the purpose of irrigating lands which
he did not cultivate or own, or hold by possessory right or title, to the exclusion of a subsequent bona fide
appropriator.”19 In an 1892 case, the Court had stated that “the ownership of the prior right can be acquired
originally only by the actual, beneficial use of the water. The very birth and life of a prior right to the use
of water is [an] actual user.”20
Late nineteenth- and early twentieth-century Colorado Supreme Court cases consistently iterated that
seepage water from ditches and reservoirs, and return flows from the irrigation of crops, are available for
appropriation in order of priority by other water rights.21 Decisions of the Court have since read into every
decree an implied limitation that actual beneficial use of the water diverted is the scope, measure, and limit
of any water right.22
Through a 1919 Act, the Colorado legislature provided for adjudication of all previously undecreed
water rights to occur through court filings made within the next two years. If not properly filed on, their
original appropriation dates would be presumed abandoned.23 The 1943 Act provided for supplemental
adjudications throughout the state.24
The Role of Government
conserving the public’s water resource & enforcing adjudicated water rights
In their article published by the University of Colorado’s Natural Resources Law Center, Clyde Martz
and Bennett Raley articulated government’s responsibility to conserve and manage water and protect vested
water use rights through priority administration. Citing the federal Mining Act of 186625 and the water
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provisions of the Colorado Constitution, they characterized it as a trusteeship role of government officials
for water administration. This responsibility includes conservation of the public’s water resource and
enforcement of adjudicated water rights:
Colorado declared that all of the waters of natural streams are the property of the public
and dedicated to public use. By such declaration with respect to waters in which it had
no proprietary interest, the state assumed a trusteeship role to administer the waters of the
state for the benefit of the public. As such, it became responsible not only for minimal
administrative functions but also for administration of the kind a trustee owes to the
beneficiary of the trust. Its responsibilities include, first and foremost, the conservation
of the estate and avoidance of waste; second, the promotion of beneficial use by assisting
the appropriator in achieving use objectives to the maximum extent feasible; third,
the representation of beneficiaries in a parens patriae capacity [literally “parent of the
nation”— i.e., the state’s power to act as guardian of the public interest] and maintaining
the use regimen on the river system; and fourth, the promotion of efficiency and prudence
of the kind expected of a trustee.26
The Colorado General Assembly has defined and implemented such a role for public agencies and
officials. It has empowered and directed public officials in the performance of their water duties through
numerous statutes, in particular but not limited to the 1969 Water Right Determination and Administration
Act (1969 Act). The 1969 Act codified basic tenets of Colorado water law. An important tenet is the
integration of tributary groundwater and surface water into the prior appropriation adjudication and
administration system.27 Colorado statutes establish seven geographical water divisions, each having a
division engineer and a water judge.28 These water judges adjudicate water right applications on a case-bycase basis, providing notice to other water users and the public of all newly filed applications through the
state’s resume notice system published monthly by each of the seven water divisions.29
The Colorado State Engineer, seven Division Engineers, and local Water Commissioners have the duty
to enforce the seven water courts’ judgments and decrees.30 The value of any water right — whether a prior
appropriation water right, or federal agency or tribal reserved right — depends on its ranking in order of the
decreed priority system in times of short supply.31 Without enforcement of the priority system, the value
of a water right diminishes or disappears and the adaptability of the market to reallocate water to different
uses through willing buyer/seller transactions flounders for lack of reliability.32
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The Role of Reservoirs and Voluntary Water Transfers
The doctrine of prior appropriation is a rule of scarcity, not of plenty. When the call for priority
administration is in effect — which is often in most of Colorado’s river basins even in average water
years — the inevitable demand of a growing population’s need for water has pitted water rights holders
against each other. Senior water right holders “call out” junior water right holders to have the junior rights
curtailed through priority administration. Juniors seek to improve the reliability of their water supply by
buying or leasing senior water rights or providing replacement water through exchange, augmentation, or
substitute supply plans. This struggle pits the rural economy — which typically holds the senior water
rights — against the urbanizing economy, which has sufficient financial resources to purchase senior
agricultural priorities. The result is often the dry-up of agricultural lands, which adversely impacts the rural
economy.33
During the twentieth century, importation of western slope water from the Colorado River basin
through the Continental Divide into the Platte and Arkansas River basins ameliorated the impact of
over-appropriation of the native waters of these two Front Range basins, where the bulk of Colorado’s
population resides.34 The US Bureau of Reclamation constructed reservoir projects in connection with
repayment contracts involving local conservancy districts, such as the Colorado-Big Thompson Project
serving northeastern Colorado (Northern Colorado Water Conservancy District) and the Frying PanArkansas Project serving southeastern Colorado (Southeastern Colorado Water Conservancy District).35
Cities such as Denver, Aurora, Colorado Springs, and Pueblo built their own transmountain diversion and
storage projects.36 Supplementing the relatively meager native waters of the Platte and Arkansas River
basins, these importations utilized compact-apportioned water available to the state out of its Colorado
River interstate apportionment. The additional water was absolutely indispensable to the agricultural,
municipal, and commercial economies of the Front Range.37
Such importations bridged and muted agricultural and urban conflicts even as irrigated agricultural
ground gave birth to the great and growing cities.38 As the cities have grown, and recreation and the
environment have taken their place in prior appropriation adjudication and administration, the market in
transferring senior priority agricultural water rights to municipal and environmental uses has accelerated.39
The long-standing water market in Colorado is more active than ever.
The 1891 Strickler decision40 by the Colorado Supreme Court recognized that the valuable water use
property rights of farmers could be transferred to other uses, provided that changes of water rights would be
accomplished through the court process without injury to other water rights:
We grant that the water itself is the property of the public. Its use, however, is subject to
appropriation, and in this case it is conceded that the owner has the paramount right to such
use. In our opinion this right may be transferred by sale so long as the rights of others, as in
this case, are not injuriously affected thereby.41
As a result of Strickler, Colorado’s one-hundred-twenty-year-old water market underscores the value
and flexibility of private water use rights. As need and opportunity dictates, water rights can be voluntarily
reallocated to other types and places of use, subject to notice and the opportunity to oppose a transfer that
does not conform to the applicable legal standards governing a change of water right.
Balancing Land and Water Resources
If any resource is as valuable as the air we breathe, it is water. Water flows where it will and blesses
everyone and everything it touches. As Mark Fiege says about Western United States settlement, “…water,
deer, and similar commons resources moved, and they moved in relation to the land or a habitat.”42
Water is the quintessential fluid resource. In the West, proper water management requires a common
understanding of how it shall be shared by means of a possessory interest that does not constitute ownership
of the resource itself. Good snowpack propels our hope; drought levels our dreams. The great dust bowl
drought of the 1930s sobered-up any lingering romantic notions about the amount of water available for use
in the hard times.
Susan Schulten describes how the Federal Writers’ Project Guide to Colorado restrains the lyric
romanticism evident in prior guides that described this state’s allures.43 This newest guide presents a leaner,
more factual description of this semi-arid land, its varied peoples, and labor conflicts that spread to the
state’s irrigated sugar beet fields.
In twenty-first-century Colorado and into the future, we must learn to share between human economies
and the environment what is predominantly — save for pockets of unappropriated water here and there
— an already-developed water resource. The Colorado General Assembly has declared the goals of the
water law to include “optimum use,”44 sustainability,45 and protection against injury to existing water
rights.46 Accordingly, the state’s policy of water use does not require a single-minded endeavor to squeeze
every drop of water out of surface streams and tributary aquifers. Instead, these goals can only be achieved
by optimum use through proper regard for “all significant factors, including environmental and economic
concerns,”47and a “balancing of land and water resources.”48
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21st century colorado cases

Recent Colorado cases illustrating the public ownership, beneficial use and anti-speculation principles
are Empire Lodge,49 Park County Sportsmen’s Ranch,50 High Plains,51 ISG,52 Pagosa I and II,53 Burlington
Ditch,54 and Rio Grande Subdistrict No. 1.55
Major themes these Colorado Supreme Court decisions illustrate include:
• Public ownership of the water resource
• Allocation and voluntary market-driven reallocation of a scarce water supply to public and private uses
• Integration of tributary groundwater and surface water into the prior appropriation adjudication56 and
administration system
• Application of the beneficial use and anti-speculation doctrines to water transfers as well as to water
right claims
• Incorporation of non-consumptive uses such as instream flow and recreational water rights into the
water rights system
These are emerging themes throughout the West. Many streams are over-appropriated due to natural
and legal constraints. These constraints include: the erratic amount of water available under weather and
climatic conditions affected by climate change;57 interstate water apportionments allocated by interstate
compacts58 and US Supreme Court equitable apportionment decrees;59 and integration of federal agency
and tribal reserved water right priorities into the state’s adjudication and administration systems.60 A stream
is considered to be over-appropriated when there is not enough water available to fill the needs of all
adjudicated appropriations that have been made absolute by actual usage.61
Water has been allocated to Colorado under the applicable nine interstate compacts and two equitable
apportionment decrees.62 Empire Lodge teaches that the right to share in a portion of Colorado’s public
water resource is dependent upon faithful enforcement of water rights in the order of their adjudicated
priorities when there is not enough water available to serve all needs. At the same time, innovative
methods have emerged to ameliorate strict prior appropriation enforcement. For example, holders of junior
water rights that would otherwise be curtailed in times of short water supply can divert out-of-priority by
replacing sufficient water to the stream for the protection of senior water rights. Such diversions can occur
under either court approved augmentation plans or, under certain circumstances, State Engineer approved
substitute supply plans. In this system, priority adjudication and administration applies to interconnected
tributary groundwater and surface water.
Park County Sportsmen’s Ranch holds that the water-bearing capacity of Colorado aquifers throughout
the state belongs to the public’s water resource and is not owned by the overlying landowner. This decision
illustrates how the water law of Colorado differs remarkably from states, like Texas,63 that adhere to a
common law doctrine of groundwater under which groundwater use is controlled or owned by the overlying
or adjoining landowner as part of their land property rights. In Colorado, the public owns all forms of
surface water and groundwater; in turn, the Colorado constitution, statutes, and case decisions allocate and
define the nature, extent, and interrelationship of public agency and private water use rights.
High Plains and ISG demonstrate the interplay between the judicial and legislative branches of
Colorado government in applying the anti-speculation and beneficial use principles of prior appropriation
water law to water transfer cases. Water courts can decree “changes” of water rights, retaining their senior
appropriation dates for use elsewhere, subject to conditions to prevent injury to other water rights and
identification of the place and type of use where the water right being changed will be utilized.
Pagosa I and Pagosa II stand for the proposition that there is so little unappropriated water
remaining to Colorado, under its interstate apportionments, that water rights should remain in the stream
unadjudicated until such time as a viable consumptive or non-consumptive water right proves the need for
an appropriation. “Conditional water rights” (see footnote 2) are placeholders in the priority system and
should not be decreed in the absence of proof that the water can and will be placed to actual beneficial use
in the amount and for the purpose claimed. Cities seeking to appropriate an additional long-term supply
of water must prove that the planning period, population projections, and the additional amount of water
they propose to be conditionally decreed are reasonable. These cities must take into account conservation
measures and future land use mixes that affect per capita water consumption.
Burlington demonstrates that municipalities and businesses seeking to have the benefit of transferred
senior agricultural water rights priorities will be limited in a change-of-water-right proceeding to the
amount of water historically consumed beneficially over a representative historical period of time (under
the decreed water right being changed). Unadjudicated water use practices and undecreed enlargements
of water rights will not be recognized because they have not been subjected to the water courts’ notice and
decree procedure enacted by the General Assembly for the protection of other water rights.
Subdistrict No. 1 teaches that the Colorado General Assembly may fashion new conjunctive use
management tools for operation of the surface water and tributary groundwater regime that are consistent
with the Colorado Constitution’s prior appropriation provisions. Through legislative enactment,
sustainability now joins optimum use and protection against injury as goals of water law.
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Colorado law recognizes instream flow64 and recreational in-channel diversion kayak course65 water
rights appropriated in order of priority by public entities. However, the law does not resort to the public
trust doctrine to justify their existence.
The Colorado Supreme Court has ruled that the adjoining property owner owns the bed of the stream
subject to others’ use of the stream for water conveyance purposes:
In People v. Emmert, we held that the beds of nonnavigable streams in Colorado are not
held by the state under a public trust theory; this holding however, did not affect the right
of appropriators to conduct their appropriated water through the natural channel across the
landowner’s property without interference.66
The 1979 Emmert decision67 has been a controversial case in Colorado. Landowners seek to invoke
it for the proposition that they may exclude rafters from passing over streambeds they own. Rafters
counter that they may travel on the public’s water. Emmert is best read as supporting the proposition that
the Colorado Constitution does not address the recreational use of water and that this subject is properly a
matter for legislative consideration. The common ground of agreement between the majority and dissent
in Emmert resides in the majority’s statement that “[i]f the increasing demand for recreational space on
the waters of this state is to be accommodated, the legislative process is the proper method to achieve
this end.”68 Justice Carrigan’s dissent agrees with this proposition: “[t]he majority opinion expressly
acknowledges that ‘it is within the competence of the General Assembly to modify rules of common law
within constitutional parameters.’”69
While the majority opinion cites the General Assembly’s codification of a portion of the common law
cujus doctrine — i.e., that the space above the land and waters is controlled by the owners of the surface
beneath70 — it also recognizes the right of the General Assembly to change both the common law and
statute if it wishes to address the matter of rafters using recreational space on flowing stream waters.
Emmert is clear on the point that title to the beds of nonnavigable streams in Colorado belongs to the
adjoining landowners, not the state. Further, the Colorado Supreme Court will not rely on public trust
theory to resolve the issue of recreational use of the public’s flowing water resources as it runs through the
beds and banks of the stream.71 As a recent United States Supreme Court decision holds, the applicability
of the public trust doctrine to nonnavigable streams is a matter consigned to the states under their own laws,
subject to the federal power to regulate vessels and navigation under the Commerce Clause and admiralty
power.72 In sum, the US Supreme Court leaves the formulation and applicability of the public trust doctrine
to the individual states:
Under accepted principles of federalism, the States retain residual power to determine the
scope of the public trust over waters within their borders, while the federal law determines
riverbed title under the equal-footing doctrine.73
Unsurprisingly, different States have pursued different courses as concerns their public trust
responsibilities.
For instance, the California Supreme Court in its 1983 Mono Lake public trust decision provided for
the involuntary, uncompensated, re-allocation of beneficially used water allocated to vested water rights:
Once the state has approved an appropriation, the public trust imposes a duty of continuing
supervision over the taking and use of the appropriated water. In exercising its sovereign
power to allocate water resources in the public interest, the state is not confined by past
allocation decisions which may be incorrect in light of current knowledge or inconsistent with
current needs.
Nat. Audubon Soc’y v. Superior Court of Alpine Cnty., 658 P.2d 709, 728 (Cal. 1983).
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incorporation into colorado’s water management system

This concept of an involuntary, uncompensated, re-allocation of water rights, however, is foreign
to Colorado’s jurisprudence. Moreover, there has been judicial recognition that the public trust doctrine
is fundamentally incompatible with the Colorado Constitution’s design for allocation of valuable water
use property rights to public entities and private persons in order of their adjudicated priorities. This
recognition can be found threaded between the lines of the 1979 Emmert decision, Justice Mullarkey’s
dissent in Aspen Wilderness Workshop,74 and the dissent in the recent public trust ballot title cases.75 In
holding that the Colorado Water Conservation Board must enforce the instream flow water rights it
appropriates, the initial majority opinion in Aspen Wilderness Workshop contained language referencing the
public trust doctrine. However, on rehearing, the majority opinion eliminated this reference and modified
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the opinion as follows to enunciate a “unique statutory fiduciary duty” to enforce those rights:
The Conservation Board has a unique statutory fiduciary duty to protect the public in the
administration of its water rights decreed to preserve the natural environment....[B]oth the
Board’s duty and its authority to appropriate instream flow find their source in the Water
Rights Determination and Administration Act of 1969...Thus, we can only view the Board’s
actions regarding such appropriations as involving water matters reserved for our water
courts.76
Justice Mullarkey’s dissent in Aspen Wilderness Workshop emphasizes that Colorado has never
recognized the public trust doctrine:
This court has never recognized the public trust doctrine with respect to water.
Furthermore, whatever the nature of the fiduciary duty recognized by the majority in this
case, I do not understand the majority to mean that a breach of this fiduciary duty would
support a public claim for damages.77
While Colorado does not recognize the public trust doctrine, it nevertheless adheres to a strong, state
constitutionally-based public water ownership doctrine. This doctrine serves the public interest by allowing
public and private entities to appropriate water for beneficial use, subject to exercise of the state’s police
power to enact regulatory statutes and administer water rights. The Park County Sportsmen’s Ranch case
illustrates just how much Colorado differs from other states — like Texas with its “Rule of Capture”78
— that adhere to a common law doctrine of groundwater controlled by or being owned outright by the
overlying landowner as part of their land ownership. In Colorado, the public owns the surface water and
all forms of groundwater;79 in turn, the Colorado Constitution, statutes, and case decisions provide for the
creation of private use rights to the public’s resource.80
CONCLUSION
The resiliency of prior appropriation law harkens back to its founding principles, which include: public
ownership of the water resource; establishment of non-speculative actual and beneficial use water rights
by public agencies and private persons; and administration of water rights in order of their adjudicated
priorities — with provisions for innovative management tools that ameliorate strict priority enforcement
in order to optimize use of the available water resources. The integration of federal and tribal reserved
and appropriative rights into Colorado’s adjudication and administration system through the 1969 Act of
the Colorado General Assembly is a hallmark accomplishment. Living within the state’s interstate water
allocation limits is an ongoing obligation owed by Colorado to downstream states. The continued viability
of Colorado water law depends upon the faithful performance by public officials of their constitutional and
statutory responsibilities, as well as water users’ respect for the rights of others.
Colorado’s prior appropriation doctrine started off recognizing only agricultural uses of water. Now it
embraces environmental and recreational uses, in addition to serving over five million persons, most of who
live in urban and suburban areas. The state’s population is expected to double over the next fifty years.
Serving that population will require more — not less — adherence to the public-spirited principles of prior
appropriation listed above. This adherence can provide statutory mechanisms for: water sharing through
leases; crop rotational fallowing plans; exchanges; augmentation; substitute supply; and management plans.
Actual — not speculative — need, must be the basis for new water appropriations and water transfers.
Sharing the risks of water shortage in times of drought between urban and rural areas, while sustaining
stream habitats, will likely become a goal of water law and policy through collaborative agreements spurred
by executive and legislative action. Development and use of whatever unappropriated water remains
to Colorado under its interstate apportionments will likely occur. Erratic floods and droughts affecting
snowpack runoff dictate the need for interconnected infrastructure construction and operation. Increased
water conservation at all levels will be a necessity.81
For Additional Information:
Justice Gregory J. Hobbs, Jr., Colorado Supreme Court
720-625-5150 or gregory.hobbs@judicial.state.co.us

This article is based on a presentation by Justice Hobbs and his paper submitted for the 33rd Annual ABA Water Law Conference,
June 5, 2015, Denver, Colorado.
The Water Report thanks the American Bar Association for its permission to print this article.
The paper was edited and reformatted to fit the format of The Water Report.
See also Gregory J. Hobbs, Jr., Reviving the Public Ownership, Anti-Speculation, and Beneficial Use Moorings of Prior Appropriation Water Law, 84
U. Colo. L. Rev. 97 (2013) from which this piece is adapted.
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1 See Gregory J. Hobbs, Jr., Reviving the Public Ownership, Anti-Speculation, and Beneficial Use Moorings of Prior Appropriation Water Law, 84
U. Colo. L. Rev. 97 (2013) from which this piece is adapted.
2 “Appropriation” of water is defined in Colorado as “the application of a specified portion of the waters of the state to a beneficial use pursuant
to the procedures prescribed by law; but no appropriation of water, either absolute or conditional, shall be held to occur when the proposed
appropriation is based upon the speculative sale or transfer of the appropriative rights to persons not parties to the proposed appropriation, as
evidenced by either of the following: (I) The purported appropriator of record does not have either a legally vested interest or a reasonable
expectation of procuring such interest in the lands or facilities to be served by such appropriation, unless such appropriator is a governmental
agency or an agent in fact for the persons proposed to be benefitted by such appropriation. (II) The purported appropriator of record does not
have a specific plan and intent to divert, store, or otherwise capture, possess, and control a specific quantity of water for specific beneficial uses.”
Colo. Rev. Stat. § 37-92-103(3)(a) (2014). “Conditional water right” is defined as “a right to perfect a water right with a certain priority upon
the completion with reasonable diligence of the appropriation upon which such water right is to be based.” Id. § 37-92-103(6).
3 “Beneficial use” is defined as “the use of that amount of water that is reasonable and appropriate under reasonably efficient practices to
accomplish without waste the purpose for which the appropriation is lawfully made, and, without limiting the generality of the foregoing,
includes the impoundment of water for recreational purposes, including fishery or wildlife, and also includes the diversion of water by a
county, municipality, city and county, water district, water and sanitation district, water conservation district, or water conservancy district for
recreational in-channel diversion purposes. For the benefit and enjoyment of present and future generations, ‘beneficial use’ shall also include
the appropriation by the state of Colorado in the manner prescribed by law of such minimum flows between specific points or levels for and on
natural streams and lakes as are required to preserve the natural environment to a reasonable degree.”Id. § 37-92-103(4).
4 See High Plains A & M, LLC v. Se. Colo. Water Conservancy Dist., 120 P.3d 710, 718–19 (Colo. 2005).
5 David B. Schorr, Appropriation as Agrarianism: Distributive Justice in the Creation of Property Rights, 32 ECOLOGY L.Q. 3 (2005); DAVID
SCHORR, THE COLORADO DOCTRINE, WATER RIGHTS, CORPORATIONS, AND DISTRIBUTIVE JUSTICE ON THE AMERICAN
FRONTIER (Yale University Press 2012).
6 Id.
7 Article XVI, section 5 of the Colorado Constitution provides, “The water of every natural stream, not heretofore appropriated, within the state
of Colorado, is hereby declared to be the property of the public, and the same is dedicated to the use of the people of the state, subject to
appropriation as hereinafter provided.” Colo. Const. art. XVI, § 5. Article XVI, § 6 of the Colorado Constitution provides, in part, “The right to
divert the unappropriated waters of any natural stream to beneficial uses shall never be denied.” Id. § 6. Article XVI, section 7 of the Colorado
Constitution provides:
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